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[bookmark: _Toc249946926]MODULE 4 - OVERVIEW

Module 4 covers the basic principles of contract administration.  Lessons in this module include: initiation of work, contract performance management, contract modifications, payment, disputes & appeals, contract termination, and contract closeout. 

[bookmark: _Toc272162238]Module 4 Schedule

	Day 1
	Day 2
	Day 3
	Day 4
	Day 5

	Module 3 Exam
	
Contract Performance Management



	
Contract Modifications

Payment

	
Disputes & Appeals 

Terminations/Closeout
	
Module 4 Exam

Graduation

	Initiation of Work
	
	
	
	



[bookmark: _Toc254009900][bookmark: _Toc272162239]
Module 4 Homework

	Day
	Lesson(s)
	Homework Assignment

	
1[footnoteRef:1] [1:  Day 1 is a half-day that begins after the Module 3 exam.] 

	
1
	
1. Memorize titles and part numbers to FAR parts 1-53.
2. Lesson 2 HW assignment


	
2
	
2

	
1. Memorize titles and part numbers to FAR parts 1-53.
2. Lesson 3 HW assignment, Lesson 4 HW assignment 

	
3
	
3 & 4

	
1. Memorize titles and part numbers to FAR parts 1-53.
2. Lesson 5 HW assignment, Lesson 6 HW assignment


	
4
	
5 & 6
	
1. Study for exam.
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[bookmark: _Toc249946929]Lesson 1 – Initiation of Work

[bookmark: _Toc249946930]Introduction
[bookmark: _Toc249946931]
Contract administration involves plans and procedures to ensure compliance with the contract terms and conditions during contract performance.  The scope of this lesson focuses on the initiation of work.   

Effective contract administration involves tailoring the requirements to the complexity of the acquisition.  After a contract is awarded, the Government and contractor respectively plan and initiate performance of the work.  For the Government, this involves planning for contract administration and orienting the contractor. 

The preparation of a contract administration plan is a valuable process that enables the contract specialist is to minimize risk in contract performance.   A well-designed plan provides for the early recognition of performance problems.  


Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for the initiation of work.

· Using Web-based resources, determine the policies and procedures for assigning and performing contract administration.

· [bookmark: wp1075592][bookmark: wp1075593]Using Web-based resources, determine the policies and procedures for the postaward orientation of contractors.  

· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.









[bookmark: P256_35808][bookmark: P569_79375][bookmark: P578_80479][bookmark: P712_101097][bookmark: _Toc249946932]
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[bookmark: wp1075595][bookmark: wp1075596][bookmark: wp1075597][bookmark: wp1075598]In-Class Exercise: Contract Administration

1. What is contract administration?
Contract administration means all activities performed by contracting parties that relate to the performance of a contract and occur after contract award.  It includes the initiation of work, contract performance management, issuance of changes and modifications, approval of payment requests, contract closeout, and contract termination.  Contract administration constitutes a large part of activity in the government contracting process.

2. What is the purpose of contract administration?
In the broadest sense, the purpose of contract administration is to ensure that the buyer receives, in a timely manner, the supplies and/or services at the level of quality required by the contract and that the seller receives payment.  This is often easier said than done, as circumstances can change after contract award that require the contract to be modified.  In Government contracting, user needs could change as a result of technological breakthroughs, unanticipated threats, or program cancellations.  As such, a good deal of contract administration activity involves adapting to changing circumstances. 

3. Are all Government contracts administered the same way?

The level of contract administration varies depending on the nature of the work, the type of contract, and the experience of the contractor.  For example, a routine purchase of a commercial item from an established contractor may involve just acceptance of the item and payment, whereas a multi-billion dollar cost-plus incentive-fee contract for the development of a major weapon system may involve a team of contract administrators, engineers, quality assurance specialists, auditors, testers, auditors, and cost/price analysts performing a multitude of tasks.  Other factors that may affect the level of contract administration activity are the urgency of the delivery schedule and the criticality of the program that the contract supports, the extent of subcontracting, and the complexity of contract financing arrangements, et. al.

4.  What are the keys to successful contract administration? 

The first key to successful contract administration is to plan for contract administration as early as possible in the acquisition.  If those responsible for performing contract administration are aware of their responsibilities and can execute them competently, the probability of successful contract administration is increased.  The second key to successful contract administration is to develop a good working relationship with the contractor.  Problems often arise that were not contemplated by the parties when they entered into the contract.  As such, a good working relationship will foster collaborative solutions to problems before they escalate into legal controversies.  Cooperation by the parties is not only vital to successful contract performance—it is also a legal requirement.  Lastly, a well-written contract that clearly delineates the rights and responsibilities of the parties is vital to successful contract administration.


In-Class Exercise: Contract Administration Planning

Instructions: For each unanswered question below, provide an answer and a citation.  For each question that has been answered, read both the question and the answer. 

1.  Are written acquisitions plans required to address contract administration?







2.  What decisions are made when planning for contract administration?

One of the key decisions made when planning for contract administration is deciding which contract administration functions will be retained by the contracting office and which functions will be delegated to a contract administration office.  Another key decision made when planning for contract administration is whether or not a contracting officer’s representative will be assigned to monitor contract performance.

3.  What is a contract administration office (CAO)?







4.  What is the Defense Contract Management Agency (DCMA)?

DCMA was established to perform contract administration for the Department of Defense (DoD).  DCMA has 50 contract management offices located throughout the world and performs an array of services including acquisition planning support, contract management, financial services, engineering support services, property management, quality assurance and product acceptance, software acquisition management, et.al.  While some other organizations perform specialized contract administration, DCMA performs the lion’s share of contract administration in DoD.  Contract administration offices throughout the Federal Government are listed in the Federal Directory of Contract Administration Services Components, which is maintained by DCMA.

5.  What are the functions of a CAO?




6.  When should contract administration be delegated to a CAO?
The decision to retain or delegate responsibility for contract administration is generally discretionary.  However, the Director of Defense Procurement and Acquisition Policy has cautioned that—

“it is not a prudent use of limited DoD resources for buying activities to duplicate the contract administration functions assigned to DCMA…In our constrained fiscal environment, organizations should not be expending precious funds to perform functions budgeted elsewhere by the Department.  This duplication may create additional costs for Industry, and ultimately the Department; these are costs that we cannot afford.” [DPAP Memorandum, Subject: Role of Defense Contract Management Agency, 1 April 2011]

7.  When is the retention of contract administration prohibited?







8.  What are a CAO’s responsibilities when they have been assigned a contract for administration?







9.  What is a contracting officer’s representative (COR)?







10.  When is the contracting officer required to designate a COR?










11.  What are the limitations on being a COR?







12. How does the contracting officer formally establish all contract administration responsibilities?

Although not required by regulation, it is good business practice to formally establish all contract administration responsibilities in a contract administration plan (CAP).  A CAP should be designed to facilitate effective and efficient contract administration considering:

· The required level of contract surveillance; 
· Contract terms and conditions related to administration; 
· Contractor performance milestones; 
· Government performance milestones (e.g., for providing Government furnished property or responding to contractor plans and other required submissions); 
· Contractor reporting procedures; 
· Contract quality requirements; 
· Name, position, and authority of contract administration team members; and 
· Milestones for any reports required from contract administration team members. 

Documentation of the plan should meet the requirements of the agency, activity, and good business practice.


In-Class Exercise: Postaward Orientation

Instructions: Answer each of the questions below and provide a citation to support your answer.

1.  What is the purpose of a postaward orientation?







2.  What must the contracting officer consider when deciding whether postaward orientation is necessary and, if so, what form it should take?







3.  What are the two methods for conducting postaward orientation?







4.  Who is responsible for arranging a postaward conference?







5.  What is the procedure at a postaward conference?







6. What must be included in a postaward conference report?







7. What form may be used to conduct a postaward conference and prepare the conference report?
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[bookmark: _Toc249946934]LESSON 2 – Contract Performance Management
[bookmark: _Toc249946935]
[bookmark: _Toc254161704][bookmark: _Toc272162241]Introduction

The contractor is responsible for performing the contract on time and in accordance with the terms and conditions of the contract.  However, it is often in the best interests of the Government to monitor and evaluate the contractor’s progress at various points or times within the performance period in order to protect its interests.  The timely identification and resolution of performance problems is vital to effective contract administration.  In situations where performance delays are inevitable, the parties must understand the terms and conditions of the contract to determine if a contract adjustment is warranted.  This lesson explores the policies and procedures for monitoring, evaluating, and documenting contractor performance, and the appropriate handling of performance delays and tender of nonconforming supplies and services.

[bookmark: _Toc254161705][bookmark: _Toc272162242]
Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for managing contractor performance.

To achieve this learning objective, students must demonstrate the ability to:

· Using Web-based resources, determine the policies and procedures for performing production surveillance.
· Using Web-based resources, determine the policies and procedures for handling performance delays.
· Using Web-based resources, determine the policies and procedures for ordering suspensions of work and work stoppages.
· Using Web-based resources, determine the policies and procedures for consent to subcontracts and advance notification of subcontracts.
· Using Web-based resources, determine the policies and procedures for contractors’ management and use of Government property.
· Using Web-based resources, determine the policies and procedures to ensure that supplies and services acquired under Government contract conform to the contract's quality and quantity requirements.
· Using Web-based resources, determine the policies and responsibilities for recording and maintaining contractor performance information.
· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.
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Homework Assignment 1
[bookmark: P714_101412]1.  What part of a written acquisition plan discusses how the Government will monitor the contractor’s performance?



2.  What is production surveillance?  What is the Government’s policy for production surveillance?



3.  When is the performance of production surveillance required?



4.  What does the Government have the right to do based on the contractor’s actual or anticipated failure to perform its contractual obligations?  Which clauses provide this right for (i) fixed-price for supplies and/or services and (ii) cost-reimbursement contracts?



5.  Under the types of contracts described in #4, which causes would excuse the contractor from an actual or anticipated failure to perform its contractual obligations?  Which clauses contain these causes? 


6.  Do any of the clauses in question #5 entitle the contractor to an adjustment in the terms of the contract?  If so what type of adjustment?



7.  Can the Government order a suspension of work or a work stoppage?  If so, what gives the Government these rights?



8.  Is the contractor entitled to any type of adjustment in contract terms if the Government orders a work suspension or a work stoppage?  If yes, what type of adjustment?



9.  What clauses provide for the administrative settlement of contractor claims that arise from delays and interruptions in the contract work caused by the acts, or failures to act, of the contracting officer?  When should these clauses be used? 



10.  If a contract contains the either of the clauses in your answer to #9, is the contractor entitled to any type of adjustment in contract terms if the contracting officer causes a delay or interruption in the contract work?  If yes, what type of adjustment?




11. What should the contracting officer do if the contractor tenders for acceptance supplies or services that do not conform in all respects to contract requirements?







12. Under what circumstances should the contracting officer give the contractor an opportunity to correct or replace nonconforming supplies or services?







13. What are some situations where a contracting officer may accept nonconforming supplies or services?







14. What is acceptance?  What does acceptance constitute?







15. What is a warranty?  What are the principal purposes of a warranty in a Government contract?









16. What is consent to subcontract?  When is it required?



17.  What must the contracting officer consider when reviewing a request for consent to subcontract?  



18.  What is Government property?  What is the Government’s policy pertaining to providing Government property to contractors?



19.  What is loss of Government property?  Who is liable for loss of Government property under a Government contract?



20.  What is past performance information?  When is the preparation of an evaluation of contractor performance required?



In-class Exercise: Time, Money, Both, or Neither?

	
SCENARIO #1

The Acme Construction Corporation was performing a firm-fixed-price contract for the construction of buildings on the Marine Corps Base, Camp Pendleton, California.  The contract was valued at $10 million and contained all of the applicable FAR and DFARS clauses.  

	During contract performance, a murder took place on the base.  To facilitate the investigation by law enforcement officials, the base commander closed the base to all nonessential personnel for one week.  As a result, the contractor’s employees were not able to perform any work that week.  Acme’s project manager immediately sent a text message to the contracting officer’s representative (COR) notifying him of the base closure (the contracting officer had delegated to the COR the authority to correspond with the contractor on performance-related issues on the work site).  The COR left a voice mail with the contracting officer informing her of the delay, but she never responded.  The base closing delayed Acme’s performance by at least one week and also increased their cost of performance, as they had to pay their workers to be on standby.

	A week after the base reopened, Acme submitted a claim to the contracting officer for a time extension and for an upward price adjustment based on its increased costs.  

Question

Pursuant to the terms of the contract, what is Acme entitled to? 

a. Time extension 

b. Price adjustment including profit 

c. Price adjustment excluding profit

d. Both a and b

e. Both a and c

f. None of the above







SCENARIO #2

Murtaugh Corporation is performing a firm-fixed-price contract for noncommercial supplies valued at $12 million.  The contract contains all required FAR and DFARS clauses.  Pursuant to the contract: 

(1) Murtaugh must receive approval by the Government prior to commencing production, and 

(2) The Government must notify Murtaugh of its approval or disapproval within five days of Murtaugh’s request.  

During contract performance, the Government takes 25 days to approve Murtaugh’s request.  Accordingly, Murtaugh submits a claim in a timely manner to the contracting officer for a schedule extension and a price increase to cover the increase in the cost of and time required for performance caused by the Government’s delay.

Question  

Pursuant to the FAR and DFARS clauses included in the contract, Murtaugh Corporation would be entitled to which of the following?

a. Time extension 

b. Price adjustment including profit 

c. Price adjustment excluding profit

d. Both a and b

e. Both a and c

f. None of the above
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In-class Exercise: The Inspection and Acceptance Case


Scenario:  You are an administrative contracting officer (ACO) responsible for the administration of three contracts with the Acme Corporation—Contract A, Contract B, and Contract C.  Contract A is for 100 commercial widgets to be delivered in two lots of 50 each.  Contract B is a fixed-price contract for 100 noncommercial widgets to be delivered in two lots of 50 each.  Contract C is a cost-reimbursement contract for the development of next generation widgets that requires the delivery of four prototypes.  All three contracts exceed the simplified acquisition threshold and contain the applicable FAR and DFARS clauses.

Situation:  The contractor has delivered, and the Government has accepted, the first lot of widgets under both Contract A and Contract B.  The second lots for each contract are due to be delivered in 30 days.  Under Contract C, the contractor has delivered all prototypes, but they all failed the Government’s inspection.  As such, the Government has not accepted any of the prototypes.

Shortly after delivery of the first lots, you receive complaints from the end users that some of the widgets that have been delivered are defective or nonconforming.  Upon further investigation, you find that some of the widgets delivered under Contract A are, in fact, defective.  In addition, some of the widgets delivered under Contract B are defective because they were not built in accordance with the Government’s specification (The nonconformance was obvious by visual inspection).

You decide to conduct an inspection of the finished widgets from the lots that have not yet been delivered.  You find that some of the widgets under Contract A are defective and that some of the widgets under Contract B were not built in accordance with the contract specification.  You review both contracts and find that neither contract contains an express warranty.

1. Who should bear the cost of correcting the defective widgets delivered in the first lot under Contract A?


2. Who should bear the cost of correcting the defective widgets delivered in the first lot under Contract B?


3. Who should bear the cost of correcting the defective widgets to be delivered in the second lot under Contract A?


4. Who should bear the cost of correcting the defective widgets to be delivered in the second lot under Contract B?


5. Who should bear the cost of correcting the defective prototypes under Contract C?
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In-class Exercise: Consent and Advance Notification

For each set of circumstances below, indicate whether the prime contractor is required to obtain consent to subcontract. Assume that the prime contractor does not have an approved purchasing system and is performing a DoD contract, and assume that none of the subcontracts was preapproved. Indicate your response by placing A, B, or C after each question and provide the FAR reference supporting you answer. 

A.	Consent to subcontract is not required
B.	Consent to subcontract is required, but advance notification is not required.
C.	Consent and advance notification are required.

1.	The prime contractor has a time-and-materials contract for $500,000 and wants to issue a fixed-price subcontract for $175,000.



2.	The prime contractor has a cost-reimbursement contract for $2,000,000 and wants to issue a fixed-price subcontract for $175,000.



3.	The prime contractor has a cost-reimbursement contract for $1,000,000 and wants to issue a cost-reimbursement subcontract for $50,000 to a small business concern listed in their approved subcontracting plan.



4.	The prime contractor is a small business concern with a labor-hour contract for $300,000. The prime contractor wants to hire a consultant (who will be working as an independent contractor) and pay them on a time-and-materials basis for an amount not-to-exceed $10,000.



5.	The prime contractor is a small business concern providing commercial services to the Government under a labor-hour contract worth $1,000,000. They want to issue a time-and-materials subcontract to a large business for $750,000.


6.	The prime contractor is headquartered in Turkey. They have a letter contract with a not-to-exceed amount of $2,500,000. They want to issue a time-and-materials subcontract for $25,000 to a subcontractor that appears on the Excluded Parties List System.
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[bookmark: _b._Types_of]
In-class Exercise: A Day at the Races

Durrett Corporation (Durrett) is a DoD contractor that is currently performing two contracts to produce different types of widgets for the Air Force.  In March 2012, Durrett competed for and won Contract A, which is a negotiated fixed-price contract awarded on the basis of adequate price competition.  In April 2012, Durrett was awarded Contract B, also a fixed-price contract, on a sole source basis and was required to submit certified cost or pricing data.  The Government furnished specialized equipment to Durrett under both contracts, which Durrett kept stored in one of its warehouses.

One particularly slow day, Mahoney, Spohn, and Elsesser (Durrett’s warehouse employees) decided that it would be fun to find out which of the company’s three forklifts were the fastest.  As such, they each climbed aboard a forklift and began racing.  During the commotion, Mahoney caused Spohn to crash into and damage the Government-furnished equipment.  When the warehouse supervisor discovered what was going on, he disciplined all three employees and re-educated them on company’s policy pertaining to the proper use of company equipment (the employees had already been informed of this policy when they were hired).  Further, he warned of extreme consequences if the employees misbehaved in the future.

Assuming that Durrett did not have insurance for any of the Government-furnished property, who bears the cost for repairing the damage to the equipment under Contract A?  What about Contract B?
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LESSON – 3 Contract Modifications


Introduction

In many contracts, adjustments must be made when the assumptions on which the contracts were based are not borne out.  As circumstances change, it is often necessary to change contract requirements.  Thus, a large part of contract administration activity is devoted to adapting to changing circumstances.  This may require changing contract specifications when they do not reflect the current needs of the user or terminating the contract when the goods or services are no longer required.[footnoteRef:2] [2:  Administration of Government Contracts, Fourth Edition, John Cibinic, Jr., Ralph C. Nash, Jr., and James F. Nagle, ©2006 CCH, p. 1.] 


This lesson introduces the regulatory coverage and some of the legal principles of contract modifications including change orders.

Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for preparing and processing contract modifications.

To achieve this learning objective, students must demonstrate the ability to:

· Using Web-based resources, determine the policy for contract modifications.

· Identify the different types of contract modifications.

· Using Web-based resources, determine the policy for handling constructive changes.

· Using Web-based resources, determine the policies and procedures for change orders.

· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.
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Homework Assignment 

1. What is a contract modification?







2. What is the Government’s policy pertaining to contract modifications?







3. What are the different types of contract modifications and what can each type be used for?







4. What should the contracting officer do if a contractor alleges that the Government has effected or may effect a change in the contract that has not been identified as such in writing and signed by the contracting officer?







5. What is a change order?








6. Under what authority can a contracting officer unilaterally issue a change order?







7. What can the contracting officer change by issuing a change order?







8. What recourse does the contractor have if the contracting officer issues a change order that increases the cost of, or time required for, performance of the contract?







9. What form shall generally be used to issue contract modifications? 








In-Class Exercise: The Return of General Ashley


You receive a requirement from General Ashley’s office to purchase 557 Model X noncommercial guns.  The purchase request states that $509,000 in funding has been reserved for this acquisition.  Unfortunately, you are only able to get the contractor to agree to deliver 509 guns for the amount of funds that you have available.  As such, you award a fixed-price incentive contract for 509 noncommercial guns with a target price of $509,000. 

During performance of the contract, the contractor achieves significant cost efficiencies and has under run the target cost. As a result, there will be sufficient funds available to purchase the originally requested quantity of 557 guns.  General Ashley requests that you issue a change order to increase the contract quantity by 48, which is slightly less than a 10% increase.    

Can you comply with General Ashley’s request?  Why or why not?






This page intentionally left blank.


LESSON 3 – Contract Modifications	34	
	35	LESSON 3 – Contract Modifications


LESSON – 4  Payment

Introduction

In Government contracting, the Government’s principal obligation under a contract is to make payment.  This lesson focuses on the various types of payments, the consequences of making untimely payments, and selected payment clauses used in Government contracts.

Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for payment.

To achieve this learning objective, students must demonstrate the ability to:

· Using Web-based resources, determine the difference between a delivery payment and a contract financing payment.

· Using Web-based resources, determine the different types of contract financing payments.

· Using Web-based resources, interpret the applicable payment clause.

· Using Web-based resources, determine the policies and procedures for determining the allowability of costs.

· Using Web-based resources, determine the potential consequences of making untimely payments.

· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.
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Homework Assignment

1. What is the difference between a delivery payment and a contract financing payment?





2. What does liquidate mean?





3.  Briefly describe each type of contract financing payment in the table below.

	Type of Contract Financing Payment
	Description

	
	

	Advance payment (noncommercial)
	Advance of money by the Government to a contractor before, in anticipation of, and for the purpose of complete performance under one or more contracts.  (FAR 32.102(a))

	Performance-based payment
	




	Commercial advance payment
	




	Commercial interim payment
	




	Progress payment based on cost
	




	Progress payment based on a percentage or stage of completion
	









4.  What is a proper invoice? 





5. Payment will be based on receipt of a 					 and 									.


6. When will the Government generally make invoice payments?





7. What could the Government be liable for if it makes a late payment?
		




8. Identify the applicable payment clause for each of the contracts identified below.

	Contract Description
	Payment Clause

	
Fixed-price noncommercial supply or service 
	
FAR 52.232-1, Payments

	
Cost-reimbursement
	

	
Time-and-materials (noncommercial)
	

	
Fixed-price construction
	

	
Fixed-price with progress payments based on costs
	

	
Fixed-price with performance-based payments
	

	
Fixed-price commercial supply or service
	

	
Time-and-materials (commercial)
	






The Payment Case

Davis Incorporated (Davis) is a small business concern that supports the U.S. Army Tank Research Center (ATRC), Long Island, New York. They currently have two contracts with ATRC—Contract A and Contract B.  Contract A is a commercial time-and-materials (T&M) contract for data entry services, and Contract B is a cost-plus-fixed-fee (CPFF) contract for engineering services.  Contract A specifies fixed hourly rates for categories of employees and a not-to-exceed (NTE) amount for materials.  Contract B specifies an estimated cost and a fixed fee.  Both contracts include all of the applicable FAR and DFARS clauses.

Under both contracts, Davis was required to perform at the Army Program Office and at designated TDY locations.  The Army was to provide the necessary computers, fax machines, copiers, telephone access, and general office supplies for Davis to perform.  Further, the contract said that the program office “will be open to personnel from 06:30 AM to 12:30 AM daily.” 

One afternoon the base was closed in anticipation of an approaching snow storm.  As such, all nonessential Government and contractor employees were sent home early.  Similar to the Government’s policy, Davis’s policy was to give its employees paid administrative leave for the time that they could not work due to the base closure.

At the end of the month, Davis submitted invoices under both of its contracts.  In calculating the amount due in the invoice under Contract A, Davis multiplied the fixed labor rate stated in the contract by the total number of hours for each labor category, including hours missed due to the base closure.  In calculating the amount due under Contract B, Davis summed all costs that they determined to be allowable in accordance with FAR 52.216-7, including the costs of paying their employees for the administrative leave taken due to the base closure.


Questions

1. Is Davis entitled to full payment of its invoice under Contract A?  Why or why not?





2. Is Davis entitled to full payment of its invoice under Contract B?  Why or why not?
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Should You Allow?

Whalen Corporation recently completed a cost-plus-award-fee contract for the maintenance of US Navy ships stationed in Jacksonville, Florida.  Pursuant to the clause at FAR 52.216-7, Allowable Cost and Payment, Whalen submitted a final indirect cost rate proposal to the contracting officer and the auditor within six months of the close of the last fiscal year in which contract performance took place.  

After performing an audit of Whalen’s proposal, the auditor issued a report to the contracting officer questioning $309,930 in legal costs and $122,611 in related outside services that were incurred by Whalen in defending a lawsuit for violation of the Clean Air Act.  The audit report stated that Whalen was found to be in violation of the Act and was assessed a monetary penalty by the court (Whalen was not seeking reimbursement for the penalty from the Government).  The audit report stated that the costs were unallowable under the applicable cost principles.  As such, the contracting officer issued a notice of intent to disallow costs to Whalen.
  
Whalen responded to the contracting officer’s notice by stating that the costs should be allowed because the lawsuit in question was not brought by the Federal Government—rather it was brought by a private party called the National Resource Defense Council (the Clean Air Act permits third parties to sue on behalf of the United States).  In fact, the Federal Government declined the opportunity to bring suit against Whalen, and they did not even intervene in the case.  (The contracting officer later verified that both of these facts were true.)  Further, Whalen states that the applicable cost principle disallowing the disputed legal costs only applies to legal costs incurred in defending lawsuits brought by a Federal, state, local, or foreign government for violation of a law or regulation where the contractor is found to be culpable.  

Question

Should the contracting officer allow the questioned costs?  Cite references to support your answer.
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LESSON – 5 Disputes & Appeals 

Introduction

In this lesson, the student will gain insight into the policies and procedures for processing contract disputes and appeals. Topics in this lesson include: the Disputes statute, claims, contracting officer final decisions, and alternative dispute resolution (ADR). 

Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for processing contract disputes and appeals.

To achieve this learning objective, students must demonstrate the ability to:
[bookmark: _GoBack]
· Using Web-based resources, determine the steps in the disputes process.

· Using Web-based resources and a contracting scenario, determine if a contractor’s communication is a claim.

· Using Web-based resources and a contracting scenario, determine if a contracting officer’s decision is compliant with regulation.

· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.
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Homework Assignment

1. What does the Disputes statute provide for?



2. What is a claim?


3. What is an issue controversy?


4. What is the Government’s policy pertaining to the resolution of contractual issues in controversy?




5. What is alternative dispute resolution (ADR)?





6. How long does a contractor have to submit a claim to the contracting officer?  How long does the contracting officer have to issue a written decision on a Government claim against a contractor?




7. What is the accrual of a claim?




8. Under what circumstances is a contractor required to certify a claim?  What must the certification state?
[bookmark: P165_36545]


9. What is the contracting officer’s authority to decide or resolve claims?
FAR 33.210 – Contracting Officer’s Authority
Except as provided in this section, contracting officers are authorized, within any specific limitations of their warrants, to decide or resolve all claims arising under or relating to a contract subject to the Disputes statute. In accordance with agency policies and 33.214, contracting officers are authorized to use ADR procedures to resolve claims. The authority to decide or resolve claims does not extend to --
(a) A claim or dispute for penalties or forfeitures prescribed by statute or regulation that another Federal agency is specifically authorized to administer, settle, or determine; or
(b) The settlement, compromise, payment, or adjustment of any claim involving fraud.

DFARS 233.210 – Contracting Officer's Authority
See PGI 233.210 for guidance on reviewing a contractor’s claim.
DFARS PGI 233.210 – Contracting Officer's Authority
When it would be helpful in reviewing the current claim, the Contracting Officer should get information on claims previously filed by the contractor. Such information may provide a historical perspective of the nature and accuracy of the claims submitted by the contractor and how they were settled. Potential sources for the information include the contracting activity’s office of legal counsel, other contracting activities, and the Defense Contract Audit Agency.




10. What must a contracting officer do when a claim by or against a contractor cannot be settle by mutual agreement and a decision on the claim is necessary? 








11. How long does the contracting officer have to issue a decision on a contractor claim?



12. To what fora may the contractor appeal the decision of the contracting officer on a claim?




13. What are the timelines for filing an appeal of the contracting officer’s decision on a claim?







14. What’s the difference between a claim “arising under” a contract and a claim “relating   to” a contract?









15. Does a contractor have to continue performance if it is having a dispute with the contracting officer?





16. Is a request for equitable adjustment (REA) a claim?

Some practitioners distinguish between the terms “request for equitable adjustment (REA)” and “claim” as if the terms were mutually exclusive.  While such a distinction may be useful for practical purposes, there is no basis for such a distinction in the law.  Unlike the word “claim”, there is no authoritative definition of REA in statute or regulation, so there are no definitive criteria for determining whether or not a given communication is an REA.  If we examine the definition of “claim” at FAR 2.101, we see that it includes requests for the “adjustment of contract terms.”  As such, a communication that requests an adjustment to the contract price and/or delivery schedule could potentially meet the definition of “claim” if other criteria in the definition are met.  Although such a communication may commonly be referred to as an REA in practice, the legal status of the communication is unaffected by what the contracting parties call it.  In fact, there is no requirement for a claim of $100,000 or less to identify itself as a claim.

Further, neither the courts nor the boards view REAs and claims as mutually exclusive.  In Reflectone, Inc. v. Dalton, 60 F.3d 1572, July 26, 1995, the Court of Appeals for the Federal Circuit went as far as saying that an REA is a claim:. 

"Thus, an REA provides an example of a written demand for payment as a matter of right which is not 'a routine request for payment' and, therefore, it satisfies the FAR definition of 'claim' whether or not the government's liability for or the amount of the REA was already disputed before submission of the REA to the CO." 

Further evidence that the courts and boards do not view REAs and claims as mutually exclusive can be found in other decisions.  For example,

"Under the analyses of Cubic Corp. and Dawco, the court concludes that the REA of March 16, 1988, in conjunction with Isles' May 9, 1988 request for a final decision of the contracting officer, constituted a valid claim." Isles Engineering and Const., Inc. v. U.S., 26 Ct.Cl. 240, May 13, 1992.

[bookmark: SR;1872][bookmark: SR;1873][bookmark: SearchTerm][bookmark: SR;1899][bookmark: SR;1900]“On June 22, 1989, plaintiff submitted its revised request for equitable adjustment (REA) claim. On August 8, 1989, pursuant to 41 U.S.C. § 605(c)(5) , plaintiff filed its complaint in this court after having deemed its amended REA claim submitted to the CO denied in the absence of a CO's final decision.” Durable Metal Products, Inc., v U.S. 21 Cl.Ct. 41, July 11, 1990.

[bookmark: SR;903][bookmark: SR;905]“On 24 November 1985, SECO submitted a claim, designated as REA No. 27, in the amount of $8,375." Service Engineering Co., ASBCA No. 42146, 96-2 BCA ¶ 28376, May 28, 1996.”

In summary, some REAs may meet the definition of “claim” and some may not.  The bottom line is that if a communication meets the FAR definition of “claim”, then it is a claim, regardless of what else the parties may call it in practice.
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Lesson Activity—A Valid Claim?


April 30, 2009

Mr. John McElhenny
Contracting Officer 
Government Contracting Command
Arlington, VA

Re: Contract G00001–08–1234, FURNISH RADAR INDICATOR TOWER EQUIPMENT

Dear Mr. McElhenny:

This letter serves two purposes. First, it provides the precise facts and legal precedents that demonstrate that Electronic Design Corporation (EDC) has been excusably delayed to and until June 11, 2009, for the completion of First Article testing under the subject contract. Deliveries will take place thereafter at the contract rate. At present, the First Article is due on 11 May 2009. Second, this letter constitutes a claim for equitable adjustment in the contract price and delivery schedule pursuant to the “Changes”, “Disputes”, and “Default” clauses of the subject contract.

1. SUMMARY

This is a claim for equitable adjustment in the contract price of $155,195.00 and in the delivery schedule of 30 days submitted to the “Changes” and “Default” clauses of the subject contract. The acts giving rise to liability are as follows: On March 13, 2009, the Contracting Officer’s Technical Representative directed that EDC provide a radar range scale indicator that terminated at precisely 60 nautical miles. This directive constituted a misinterpretation of, and therefore, a constructive change to the contract. Because of it, EDC is now entitled to an equitable adjustment in price of $155,195 and a time extension of 30 days for the reasons more fully set forth hereafter.

2. ORIGINAL CONTRACT WORK

Contract G00001–08–1234 calling for the design, manufacture, and delivery of 92 systems of radar indicator tower equipment was awarded to EDC on June 30, 2008, by the Government, pursuant to the procedures for placing contracts by formal advertisement. As awarded, the contract required that the systems be designed to meet the performance requirements of Government specification 12345, and be delivered in accordance with a schedule to commence on May 11, 2009, with two units, and continuing at the rate of five systems per month until completed.

Paragraph 3.4.2.1 of Specification 12345 provides in part:

3.4.2.1 Radar Range Scales: Each range shall be adjustable to +/– 25 percent of the nominal value by an adjustment, except that there is no requirement to exceed sixty (60) nautical miles. There are five (5) ranges as identified below:

60 nautical miles
30 nautical miles
20 nautical miles
10 nautical miles
06 nautical miles

The foregoing language permitted the contractor two options: it could design a system capable of exceeding 60 nautical miles or a system that terminated precisely at 60 nautical miles. EDC’s engineers planned to design a system selecting the first option. As originally designed, the system actually had a range capability of 64 nautical miles.
 
3. COMPENSABLE GOVERNMENT ACTS

a. The Constructive Change Order

On March 13, 2009, Mr. Charles Smith, the COR, visited the EDC facility for the purpose of monitoring progress in the completion of the preproduction units due then on May 11, 2009. Mr. Smith’s visits are made weekly and have been since the start of performance under this contract.

In the course of the March 13 visit, Mr. Smith noted that EDC had designed a radar range scale that had terminated at 64 nautical miles. Mr. Hines, EDC’s project engineer, advised Mr. Smith that termination at 64 nautical miles had enabled EDC to prepare a simple design, one which avoided the installation of additional circuits necessary if termination at 60 nautical miles with no tolerance is required. Nonetheless, Mr. Smith told Mr. Hines that the range must terminate at precisely 60 nautical miles. Following that instruction, Mr. Hines and Mr. Smith had a somewhat heated discussion concerning the specifications, and the wisdom of redesigning the system so close to First Article testing. On March 15, 2009, EDC reported to you that it considered the redesign a change to the contract specifications.

b. The Government is liable for the Increased Costs of and Time for Redesigning the Radar Systems

It is clear that Mr. Smith’s interpretation of the specification is erroneous. First, Paragraph 3.4.2.1 clearly provides that a tolerance of +/–25% of the nominal value shall be maintained. Thus a range up to 75 nautical miles was authorized, and the EDC design was well within that range. Second, the paragraph states that there is no requirement to exceed 60 nautical miles. This is an exception to the general mandatory tolerance but it is not a prohibition against exceeding 60 nautical miles. However, Mr. Smith read it as such, and consequently, misinterpreted the specifications. Under these circumstances, the Boards of Contract Appeals have repeatedly held that the misinterpretation of a contract specification constitutes a constructive change order. 

It is likewise clear that Mr. Smith was authorized to issue technical direction within the general scope of work as set forth in the contract. In short, he was authorized to interpret the contract subject only to the requirement that any formal change orders must be executed by the Contracting Officer. This he clearly did. 

In any event, whether or not Mr. Smith was authorized to issue a formal change order, his technical direction to limit the range and EDC’s disagreement therewith were reported to the Contracting Officer, who took no steps to disavow Mr. Smith’s directive. Therefore, the Contracting Officer must be considered to have authorized and ratified the directive in question. 

4. THE ADDITIONAL WORK AND TIME

EDC was required to redesign the radar system to display not more than 60 nautical miles. This redesign initially required the design and installation of an additional circuit which would shut down the radar sweep as it reached the 60-nautical mile mark.

The initial redesign, however, produced an outer range marker that was half the apparent intensity of the other markers. Consequently, EDC was required to design an additional circuit to stretch the radar pulse as it reached the outer marker, thus doubling its size and apparent brightness.

A total of 1 week was consumed in redesigning the system to incorporate the two additional circuits. However, an additional 3 weeks were required to redesign and rework all of the printed circuit boards that were affected by the change. The effects of the change were to increase EDC’s costs and delay performance by 30 days.  We also included a 10% contingency due to the uncertainties of the government’s disputes process.
 
5. THE ADDITIONAL COSTS

Additional costs were incurred as follows:

Additional Materials	$25,000.00
Additional Engineering 	28,000.00
Subtotal	$53,000.00
Manufacturing Overhead (120%)	63.600.00
Subtotal	$116,600.00

G&A (10%)	11,660.00
Subtotal	$128,260.00
Profit (10%)	12,826.00
Total	$141,086.00


6. CONCLUSION

For the foregoing reasons, it is requested that you review this claim and notify the undersigned of an acceptable time and place to meet for the purpose of negotiating the precise terms of a suitable contract modification. Alternatively, please issue a Contracting Officer’s Final Decision under the “Disputes” clause of the subject contract within 60 days.

Very truly yours,

Andrea Durkee
Andrea Durkee
Executive Assistant to the President
Electronic Design Corporation





1. Does the letter submitted by EDC constitute a claim under the clause at FAR 52.233-1?






2. If the letter is a claim, does it comply with the requirements of FAR 52.233-1?
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Lesson Activity—A Valid Contracting Officer’s Decision?


Sent Via Regular Mail

31 May 2009

Electronic Design Corporation
22 Orchard Street
Anywhere, USA 12345

Subject: CONTRACT G00001–08–1234 FURNISH RADAR INDICATOR TOWER EQUIPMENT

Ms. Durkee:

By your letter dated April 30, 2009, which was received by this office on May 1, 2009, you submitted a claim in the amount of $155,195.00, and a time extension of 30 calendar days. You claim that the Contracting Officer’s Representative (COR) made a constructive change to the contract by directing EDC to provide a radar range scale indicator that terminated at exactly 60 nautical miles.

FINDINGS OF FACT

Contract G00001–08–1234 calling for the design, manufacture, and delivery of 92 systems of radar indicator tower equipment was awarded to EDC on June 30, 2008 in the amount of $1,848,942, by the Government Contracting Command, pursuant to negotiated procedures. As awarded, the contract required that the systems be designed to meet the performance requirements of specification 12345, and be delivered in accordance with a schedule to commence on May 11, 2009 with two units, and continuing at the rate of five systems per month until completed.

Paragraph 3.4.2.1 of Specification 12345 provides in part:

“3.4.2.1 Radar Range Scales. Each range shall be adjustable to +/– 25 percent of the nominal value by an adjustment, except that there is no requirement to exceed sixty (60) nautical miles. There are five (5) five ranges as identified below:

60 nautical miles
30 nautical miles
20 nautical miles
10 nautical miles
6 nautical miles”



DETERMINATION

The foregoing language did not permit the contractor to design a range in excess of 60 nautical miles. The statement that “there is no requirement to exceed 60 nautical miles” means only that the specifications do not contemplate and, therefore, do not permit nominal values in excess of that amount. Therefore, the contractor was obligated to provide radar systems capable of displaying ranges to the 60 nautical mile mark but not beyond.

On March 13, 2009, Mr. Charles Smith, the Contracting Officer’s Representative (COR), visited the EDC facility for the purpose of monitoring progress in the completion of the preproduction units then due on May 11, 2009. In the course of his visit, Mr. Smith discovered that EDC had improperly designed the systems to display a range of 64 nautical miles, and, consequently, directed that EDC conform to the specifications. This was nothing more than a requirement that EDC comply with its contract.

CONCLUSION

The work necessary to redesign the radar system is not additional work for which the Government is responsible. It is, rather, work required by the original contract. While performance of that work delayed EDC to June 11, 2009, the delay is not compensable under either the “Changes” clause or under the “Default” clause. The delay is thus solely the responsibility of EDC.

DECISION

Based on the foregoing, your claim is denied in its entirety.

John McElhenny
John McElhenny
Contracting Officer


[image: ] Does the contracting officer’s decision comply with the FAR? 
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LESSON – 6  Contract Terminations & Closeout

Introduction

This lesson introduces the Government’s rights to partially or completely terminate a contract for the convenience of the Government, for default of the contractor, and for cause.  It also covers the policies and procedures for the closeout of contract files.

Learning Objectives

TLO: Using Web-based resources, determine the policies and procedures for terminating and closing out Government contracts.

To achieve this learning objective, students must demonstrate the ability to:

· Using Web-based resources, determine the principles for terminating contracts for the convenience of the Government.

· Using Web-based resources, determine the principles for terminating contracts for default or cause.

· Using Web-based resources, determine the policies and procedures for closing out contract files.

· Find information contained in the FAR/DFARS/DFARS PGI/Class Deviations. 
· Provide a citation to the part, subpart, section, subsection, or paragraph level in the FAR/DFARS/DFARS PGI/Class Deviations to support a position.
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Homework Assignment 

1. Under what authority can the contracting officer terminate a contract for default or cause?







2. For what reasons may the contracting officer terminate a contract for default or cause?







3. What are the differences between a cure notice, a show cause notice, and a termination notice?







4. What is the contractor liable for under a contract terminated for default or cause?  Does anything excuse their liability?







5. Under what authority can the contracting officer terminate a contract for the convenience of the Government?








6. What are the Government’s liabilities under a contract terminated for convenience?







7. What are the time standards for closing out contract files?






8. When is a contract physically completed?







9. What is a DD Form 1594 and when is it required?






10. What is a DD Form 1597 and when is it required?






11. What is a DD Form 1593 and when is it required?






12. What are quick closeout procedures and when must they be used?  



Lesson Activity—The Termination Case


	Cianci Corporation (Cianci) received three contracts from the Department of Defense: Contract A was a firm-fixed-price contract for commercial supplies, Contract B was a fixed-price-incentive (firm target) contract for noncommercial supplies, and Contract C was a cost-plus-fixed-fee contract for the development of prototypes.  Each of the three contracts exceeded the simplified acquisition threshold.
	During performance of its contracts, a sole-source supplier of Cianci’s experienced an unusually high volume of orders that delayed their ability to fulfill Cianci’s orders within the timeframe requested.  The delay caused Cianci to be in default of all three of its contracts.  After giving Cianci a 10-day cure period, the Government subsequently terminated all three of Cianci’s contracts for default before any of the required items were accepted.
	After receiving the termination notice, Cianci prepared termination settlement proposals for each of its contracts.  Cianci sought reimbursement of the costs of performance to date, a reasonable profit/fee on these costs, settlement expenses, and anticipatory profits.


1. Did the contracting officer have the right to terminate Contract A for cause?  Support your answer.




2. Did the contracting officer have the right to terminate Contract B for default?  Support your answer.




3. Did the contracting officer have the right to terminate Contract C for default?  Support your answer.




4. For each of the items in Cianci’s settlement proposals, which should be included in the final settlement agreement?  Place an “X” in the box if the cost should be included.

	
	Contract A
	Contract B
	Contract C

	1. Cost of performance to date
	
	
	

	2. Profit/Fee on #1
	
	
	

	3. Settlement expenses
	
	
	

	4. Anticipatory profit/fee 
	
	
	


[bookmark: P474_87818]This page intentionally left blank.
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Lesson Activity—Closeout Exercise

Instructions:  The DD Form 1597, Contract Closeout Check-List, is required for use when closing out contracts exceeding the simplified acquisition threshold.  Block 5 of the form lists 23 action items that must be addressed before a contract can be closed out.  However, not all of the action items are applicable to every contract.  In fact, it would be rare to have a contract that required performance of all 23 action items before it could be closed out.  The purpose of this exercise is for you to determine when the action items on the form would be applicable.  The correct answers may not all be contained by the FAR and DFARS, so you may have to search other sources as well.  Finally, you must provide references for your answers.

ACTION ITEM 5a: DISPOSITION OF CLASSIFIED MATERIAL COMPLETED

What in a contract would indicate whether the contractor was in possession of classified material that required disposition?







ACTION ITEM 5b: FINAL PATENT REPORT SUBMITTED (Inventions Disclosures) DD 882

What in a contract would indicate whether a contractor would be required to submit a final patent report?







ACTION ITEM 5c: FINAL ROYALTY REPORT SUBMITTED

What in a contract would indicate whether a contractor would be required to submit a final royalty report?







ACTION ITEM 5f: ISSUANCE OF REPORT OF CONTRACT COMPLETION

When is the issuance of report of contract completion required?







ACTION ITEM 5g: NO OUTSTANDING VALUE ENGINEERING CHANGE PROPOSAL (VECP)

What in a contract would indicate whether the contractor could have potentially submitted a VECP?







ACTION ITEM 5h: PLANT CLEARANCE REPORT RECEIVED	DD 1593

When is the performance of plant clearance required?







ACTION ITEM 5i: PROPERTY CLEARANCE RECEIVED		DD 1593

When is the performance of property clearance required?










ACTION ITEM 5j: SETTLEMENT OF ALL INTERIM OR DISALLOWED COSTS (DCAA Form 1)

Under which types of contracts can the Government disallow costs after incurrence?






ACTION ITEM 5k: PRICE REVISION COMPLETED 

Which types of contracts provide for a price revision?






ACTION ITEM 5m: PRIOR YEAR OVERHEAD RATES COMPLETED

What types of contracts require the negotiation of final annual indirect cost rates?






ACTION ITEM 5o: FINAL SUBCONTRACTING PLAN REPORT SUBMITTED

What in a contract would indicate whether the contractor was required to submit a final subcontracting report?






ACTION ITEM 5v: ISSUANCE OF CONTRACT COMPLETION STATEMENT (Or MILSCAP Format Identifier PK9)

When is the issuance of a contract completion statement (or PK9) required? 
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Module 4 Practice Questions

1. TRUE   or   FALSE  (Choose one):  It is unnecessary to consider whether a prospective contractor's accounting system and related internal controls must be acceptable before awarding ANY fixed price contract.

Reference:   ______________________________


2. Scenario:  A contracting officer issues a solicitation on January 10, 2011 that requests offers by February 9, 2011.  The expected value of the acquisition is $5 million.  On January 19, 2011, the FAR is changed to require a new contract clause in solicitations and contracts valued above the simplified acquisition threshold.  The Federal Register notice accompanying the final rule is silent on whether current solicitations must be amended to incorporate the new clause.  

Question:  Which of the following is TRUE?  

a. The contracting officer must amend the solicitation to include the new clause.

b. The contracting officer may, at his or her discretion, amend the solicitation to include the new clause.

c. The contracting officer may, at his or her discretion, amend the solicitation to include the new clause, provided the Government receives appropriate consideration.

d. The contracting officer may not amend the solicitation to include the new clause.


Reference:   ______________________________



3.  Which of the following statements is TRUE regarding support government property administration for purposes of ensuring subcontractor compliance with Government property administration requirements?  

a. The property administrator assigned to the prime contract cannot request support property administration from another contract administration office without the prime contractor’s consent.

b. Prime contractor consent is not required for support delegations involving subcontractor locations.

c. The prime property administrator can reject the property management review findings of the delegated support property administrator.

d. Support government property administration may only be requested for prime contractor alternate locations—not subcontractor locations.

Reference:   ______________________________


4.  When terminating a fixed-price supply contract for default because of the contractor’s failure to deliver the supplies by the delivery date in the contract, which of the following notices must the contracting officer send to the contractor?  

a. Cure notice

b. Show cause notice

c. Notice of termination

d. All of the above



5. Which of the following actions are applicable to the close out of a cost-plus fixed-fee contract performed by a service-disabled veteran-owned small business concern?  (Select more than one answer.)  

a. Final subcontracting plan report submitted
b. Issuance of contract completion statement (Or MILSCAP Format Identifier PK9)
c. Price revision completed
d. Prior year indirect cost rates are settled


6.  Scenario:  The Elsesser Corporation is performing a cost-plus fixed-fee supply contract for the Air Force valued at $1 million.  The contract contains all required FAR and DFARS clauses.  Elsesser Corporation makes a timely delivery on 1 February 2011 and the Government accepts the supplies.  On 15 February 2011, the Government end user performs a visual inspection of the supplies and notices that some of them do not conform to the contract specifications.  He communicates this information to the contracting officer and states that the nonconformance could have been discovered by a reasonable inspection of the supplies at the time of delivery.  The contracting officer discusses the matter with Elsesser and determines that the nonconformance was due to an inadvertent misinterpretation of the contract specifications. On 1 March 2011, the contracting officer requests that Elsesser repair or replace the nonconforming supplies at no cost to the Government.  Elsesser refuses, claiming that they are not liable because the Government already accepted the supplies.  However, they would be willing to repair or replace the supplies for an additional cost and fee.  

Question:  Pursuant to the FAR and DFARS clauses in the contract, which of the following is TRUE? 

a. Elsesser must repair or replace the nonconforming supplies at no cost to the Government.

b. The Government must reimburse Elsesser for the cost of repairing or replacing the nonconforming supplies, but does not have to pay any additional fee.

c. The Government must reimburse Elsesser for the cost of repairing or replacing the nonconforming supplies and will have to pay an additional fee.

d. The Government must make an equitable adjustment to the contract price.


7.  When using other than full and open competition, who is responsible for notifying Congress as described at FAR 6.302-7(c)(2) when applicable?  

	a.  Contracting Officer
	b. Secretary of Defense
	c.  Contracting Officer Representative
	d. Program Manger

Reference:   ______________________________


8.  Scenario:  You are administering a fixed-price contract for noncommercial supplies in excess of the simplified acquisition threshold.  The contractor has failed to make progress, so as to endanger performance of the contract.  The delivery date is 45 days out.  

Question:  Which type of delinquency notice do you issue to the contractor prior to terminating the contract for default?

a. Show cause notice
b. Cure notice
c. Termination notice
d. None of the above

Reference:   ______________________________


9. Scenario:  You are contemplating the award of a time-and-materials contract with a base period of one year and no options.  The estimated value of the contract is less than or equal to $1 million.

TRUE   or   FALSE   (Choose one):  Prior to contract award, the contracting officer must sign a determination and findings (D&F) stating that no other contract type is suitable and get the D&F approved at one level above the contracting officer.

Reference:   ______________________________


10. TRUE   or   FALSE   (Choose one):   When approval of a contractor’s purchasing system is withheld or withdrawn, the Administrative Contracting Officer (ACO) shall within 10 days after completing the in-plant review request the contractor to furnish within 15 days a plan for accomplishing the necessary actions.

Reference:   ______________________________
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